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We prepared these guidelines to give our foreign clients and associates an overview of the key issues

regarding Employment Based Visas in the United States, to help them understand the U.S. immigration

laws, and show them how they can apply for an Employment Based Visa

Foreign nationals interested

in doing business in the

United States must be aware

of the American immigration
system. Foreign nationals

may wish to come to the
United States themselves or
send some of their employees
to perform business tasks.
Several visas are available.

The first is the H1B visa. This
visa is used to temporally
bring foreign employees to

the United States. This visa
category requires that the for-
eign individual hold a bache-
lor’s degree from an Ameri-
can or foreign university. Under
some circumstances, the educa-
tion requirement can be substi-
tuted by several years of experi-

ence. The position to be
occupied by the foreign indi-
vidual has to be related to

his/her area of expertise.
Another available visa is the L1
visa, which is available to

Our attorneys have extensive
experience in handling
immigration matters. It is our
philosophy to encourage our
clients to be proactive.

A major decision like moving
or immigrating to the United
States requires a complete
analysis of all visas available
to foreign nationals.

continuously worked for a foreign
company for at least one out of the
preceding three years in a
managerial/executive capacity and
are coming to perform managerial/
executive duties for an American
company that is related to the
foreign company (i.e. parent
company, subsidiary, affiliate, or
joint venture). The L1 visa is also
available for individuals with
specialized knowledge of the
companies’ operations. Finally, if
the individual is from a country
that has a commercial agreement/
treaty with the United States, an
El or E2 visa may be also
available. This visa requires a
substantial investment in the
United States or a business of
import and export between the
foreign country and the United
States. All of these visas allow
the holders to bring their spouses
and unmarried children under

age 21 to live with them in the
United States.

EMPLOYMENT BASED VISA CATEGORILES

E Visa

The E visa is available for
principals or employees

of companies located in
countries that have a “treaty of
commerce and navigation” or a
“bilateral investment treaty” with
the United States. This kind of

visa was established in order
to provide for reciprocal
benefits to nationals of
countries who either invest in
U.S. companies or conduct
trade with U.S. companies.
The benefits conferred to E
visas holders represent

some advantages not found

in other type of visas. For
example, the term of an

E visa holder may be extended
unlimited, although the

initial period of stay is only
two years.



Our attorneys are
experienced legal
professionals who
can interpret the
immigration laws
and can consult
foreign nationals
in choosing the
appropriate visa to

apply for.

Jamaica, Chile, Colombia,

Spain, Mexico, France,
Tailand, Canada, Austria,
Germany are examples of
countries who have a trade
treaty with the United

States.

Either a company’s principal
or an employee may apply
for the E visa, which can
be used either by a large
corporation or a single
investor. In addition, the
spouses of E visa holders
can obtain an authorization
to work in the United States.
There are two E visa
categories: The E-1 category,
used by companies that
conduct international trade
and the E-2 visa category,
available for those who
invest in U.S. companies
(overseeing investment).
There are three requirements
for an applicant to qualify
for an E visa category.

First, a treaty must exist
between the United States
and the other country. In
addition, the trading
company must be majority
owned or controlled by
nationals of the treaty
country. Also, it is
necessary to determine

L1 Visa:

Two other types of
employment visas are
available for companies
and investors who do not
qualify for treaty
consideration. The first
one is the L-1 visa
category for intercompany
transferees. This visa can
be used even by small
investors seeking to set up
a company in the United
States. This visa category
is also one of the most
used by international
companies that need to
bring foreign employees to
work in the United States.
The duration of stay under
an L-1 visa may be up to
three years for the first

the “nationality” of the
foreign company and of

the visa applicant. The
applicant must have the same
nationality as the treaty
enterprise. In determining
the company’s nationality, it
is necessary to determine its
ownership. The American
law uses the following
formula: at least 50%

of the stock of the

company has to belong

to citizens of the treaty
country (this rule also
encompasses 50-50
joint-venture companies).
Finally, for publicly held
corporations( since it is

so difficult to determine
each owner/shareholder’ s
nationality) the nationality
will be the country where

its stock is initially listed
and traded on a public

stock market. The American
legislation has specific
definitions for “substantial
trade or investment” and

application ,and extensions
may be granted up to two
years. However, there is a
distinction between L-1A
managers and executives and
L-1B specialized knowledge
personnel regarding the
duration of stay. The L-1A
visa holders can stay in the
United States for a total of
seven years, and the L-1B visa
holders can stay for a
maximum of five years. There
are many advantages about the
L1-A visa. First, managers and
executives who qualify for the
L1A visa are considered
“priority workers” in the first
preference category when
applying for permanent
residence. In addition, they
are exempted from the usual
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other requirements to
qualify for an E visa.
Terms such as “volume
of trade”, “number of
transactions”, “continued
course of trade”, “skills,”
and “duties” have to be
considered when applying
for an E visa. Regarding

the necessary investment

to qualify for an E visa,

the good news is that

the Department of State,
once again, affirmed that
“there is no minimum

dollar amount for the
investment to be considered
substantial”. It opens the

E visa category to investments
in enterprises that require
little capital, including
service enterprises.

labor certification requirement,
which makes the application
process for permanent residency
easier and faster. Unfortunately,
this benefit is not extended to
holders of an L1B visa, or
specialized knowledge visa.
One advantage of all L1 visa
holders is that their spouses
can work in the United States
too. Finally, compared to
other employment based

visas, the application for

an L1 visais relatively

simple and includes only

few requirements. First, the
applicant has to prove that she
or he has continually “worked
abroad for the overseas
company for a continuous
period of one year in the
preceding three years.”



One year abroad
requirement- This
requirement has
special rules for
workers who
already spent some
time in the United
States, for blank
petitions, or

part-time employment abroad. These details can
be fully discussed with a licensed attorney, who
can determine whether the applicant may qualify

for an L1 visa.

Second, “the overseas company must be related to
the U.S. Company in a specific manner”.
Specifically, the overseas company has to be “the
same employer or subsidiary or affiliate” of the
U.S. company. In addition, the company must be
“a qualifying organization” . The U.S. Citizenship
Immigration Services (USCIS) requires that “the
transferring company continue to do business

in the United States as an L-1 transferee”.

Two other requirements are combined themselves.
The employee to be transferred “must have been
employed abroad in an “executive” or
“managerial” position or a position involving
“special knowledge” and must work in the

U.S. company in “an executive, managerial,

or specialized knowledge capacity”. In

Our fees for

addition, the employee “must be qualified

residence.

for the position by virtue of his or her prior
education and experience”. Finally, an L-1
visa holder must intend to depart the United
States after the expiration of his or her visa
(including extensions). However, an L-1 visa
holder is not precluded to seek permanent

Actually, many nonimmigrant visa holders
may, at some point, decide to live permanently
in the United States. The U.S. immigration laws
allow most of these non-immigrants to become

immigration

visas are
very

affordable

flat fees

legal permanent residents (green card holders).

abroad during the entire period of the alien’s stay

r——————————————————————————————-

| You can manage your business in the United States as you were in your home country. You can legally live and |
work in the United States , enjoying all protection provided by the American immigration laws. I
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H1B Visa:

This visa category is used by foreign
citizens who come to perform services,
temporarily, in the United States (except
agricultural workers who can qualify
for an H-2A visa). The HIB is available
for those who come to do research,
develop projects, or coproduce projects
under a government-to-government
agreement administrated by the
Secretary of Defense. This visa is

also available to fashion models and
to foreign investors, who wish to
bring qualified professionals to work
for their companies in the United
States.

Degreed professionals with a highly
specialized knowledge can be brought
to work for companies installed in the
United States as HIB visa holders. As
a practical matter, companies that are
already installed in the United States,
owned by Americans or foreign
investors, can bring these qualified
professionals under this type of visa.
The beneficiary of a H1B visa has to
hold a bachelor’s or higher degree (or
foreign equivalent degree), required
by the specialty occupation or an

“unrestricted state license, registration

or certification” which authorizes him
or her to practice the specialty
occupation in the state of intended
employment. A beneficiary of an H1B
visa may also show that he or she has
education, specialized training, and/ or
progressively responsible experience
that is equivalent to the completion

of the required degree, but this option
has specific other requirements .

A petition for a HIB visa is a little
more complex than for a L1 visa, since
it requires more documents to evidence
the professional’s qualifications.
However, the aspect that makes the
H1B visa more restricted is that an
applicant has to obtain a certification
from the U.S. Department of labor.
The Department makes a determination
as so whether the foreign professional
qualifies to perform services in the
specialty occupation and whether all
conditions are met. Another aspect of
the H1B visa is that the employer may
need to show that there is no resident
of the United States (including citizens,
permanent legal residents, and
asylees) available to perform the

specific position sought. An
immigration attorney can review

the documents and prepare an
elaborated petition that certainly

will increase its chances of approval.
The numerical limit for H1B visas

is currently 65,000 per year ( with
some cap exemptions for some
professionals).

An H1B visa holder may ask for
extension of his/her stay, and this
extension may be authorized for a
period of up to three years. However,
the total period of stay, under

an HIB visa, may not exceed six years.
A holder of a HIB visa also can seek
to become a permanent resident of
the United States. Different from

a spouse of a L1 or E visa holder,

the spouse of a HIB visa holder
cannot work in the United States,
except if he or she also applies

for a nonimmigrant employment
visa, such as L1 or H1B.
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Other Visa Categories:

O Visa

The O visa is granted to
foreigners with “extraordinary” ability in the
sciences, arts, education, business, or
athletics. The work of the visa applicant has
to be related to the area of his or her
extraordinary ability or achievement. There
is no a statutory limit of the period of stay of
a O visa holder. The law looks at the events
or activities ( such as scientific project,
conference, convention, business project,
etc) that the foreign national will perform in
the United States. The first time, the petition
can be granted for up three years and it can
be extended in increments of up one year.
Family members and some persons
accompanying an O visa holder can also be

granted admission with this visa.

———————————————\

this visa. Foreign employers can only file for a O-1

visa petition through a United States agent.

P Visa

This visa is available for entertainers or athletes who
do not qualify under the extraordinary ability standard
for the O category. In most cases, accompanying
foreigners are not permitted for P entertainers and
athletes. For a P-1 athlete, the initial period of stay can
be approved for five years, up to 10 years. For other P
individuals, there is no statutory limitation and the
initial period of stay can be approved for the time
necessary for a “specific competition, event, or

performance, up to a period of one year.
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H-2B Visa

This visa category is used by U.S.
companies that need to hire skilled
of unskilled foreign nationals. The
U.S. employer has to prove that
U.S. workers are unavailable for
the position (nonagricultural
position). Also, the need of these
workers’ skills has to be temporary
( this is a crucial element of this
kind of visa). In addition, the
employer has to get a “labor
certification” from the U.S.
Department of labor that will
certify that “ the foreign national is
not displacing a qualified
unemployed U.S. worker in the
region of proposed employment
and the proposed employment does
not adversely affect the working
conditions of U.S. workers who are
similarly employed.” The duration
of stay of a H-2B visa holder will
be governed by the period of time
that his or her temporary services
are needed. The initial period
cannot extend beyond one year.
Also, extensions can be granted,
but the individual cannot work
continually in the U.S. under a H-2
visa for more than three years.
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SEMINARS AVAILABLE IN JAMAICA,
BRAZIL, AND PERU ON THE

FOLLOWING TOPICS:

1. How to Immigrate to the United States
2. How to do Business in the U.S.

3. Business Strategy & Leadership

4. Self Leadership

H-3 Visa Category

The H-3 visa is used by U.S.
companies and institutions to
bring foreign employees to the
U.S. for temporary training
programs, which can be a mix of
classroom training and on-the-job
training. This visa is basically
used to increase the “foreign
employee’s knowledge and skills,
thereby enhancing his or her
worth to a company’s foreign
operations or other  appropriate
foreign operations.” The USCIS
follows very strict standards and
grants only 3,000 H-3 visas each
year. The USCIS considers facts
such as the existence of a
structured program, too-much
on-the job-training, engagement
in productive employment by the
trainee, and potential
displacement of a US worker,
among other things, in deciding
whether to grant an H-3 visa. The
USCIS limits the training
program to two years. However,
an extension of stay can be
granted for up two years if the
employer originally requested less
than two full years.



